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Stay Appl.No. NA/2016-17
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Passed by Shri. Uma Shanker, Commissioner (Appeals)

T Superintendent ,Div-lV, s =%, Ahmedabad-| grr sl 577 amsw ¥ S/superintendent/AR-
I/Div-1V/2016-17 fi=ifes: 22/12/2016 w1 gRw

Arising out of Order-in-Original No. 5/superintendent/AR-1/Div-IV/2016-17 R=fw: 22/12/2016
issued by Superintendent ,Div-IV, Ahmedabad l.

Kl afyerrat w1 9™ vd s Name & Address of the Appellant / Respondent '

M/s Huzlem Dyechem Industries
" Ahmedabad
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Any person a aggrieved by this Order-ln—AppeaI may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

WRT ERER BT GG TS
Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit

Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New

Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of -he following case, governed by first

proviso to sub-section (1) of Section-35 ibid :
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(if) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or temtory outside India.
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In case of rebate of duty of excise on goods exported to any country or territory outside
india of on excisable material used in the manufacture cof the goods which are exported

to any country or territory outside India.
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In case of goods exported outside India export to Nepa or Bhutan, without payment of
duty. -
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Credit of any duty allowed to ,be utilized towards payment’ of excise duty on final "

products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109

of the Finance (No.2) Act, 1998.;
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The above application shall be made in duplicate in Form No. EA-8 as specified under -

Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount. .

involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

mw%mﬂﬁnmé‘ﬁmzw,mwwwmwﬁ#ﬁwwmaﬁ
sty S v P A 3. AR, B, A, T (Kool B od

the spebial bench of Custom, Excise & Service Tax Aopellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied.against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee cf Rs.100/- for each.:
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules co\/ering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Prccedure) Rules, 1982. ‘
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a—ﬂgm g |(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994) .
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on payment of

10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”




4 v2(32)(108)/AHM-1/2016-17

ORDER IN APPEAL

1. This appeal was filed by M/s Huzlem Dyechem Industries, 242, M. K.
Compound, Chipa Kui, Nr. Prabhu Ice Factory, Danilimda, Ahmedabad (hereinafter
referred to as appellant) , against Order-in-Original No. 5/Superintendent/AR-
|/Div-1V/2016-17 dt. 22.12.2016 passed by the Superintendent of Central Excise,
Range-l, Division-1V, 5" Floor, Central Excise Bhavan, Nr. Polytechnic, Office
Ambavadi, Ahmedabad-15 (herein after referred to as respondent).

2. The appellant is engaged in manufacturing of excisable goods viz. Synthetic
Organic Dyes falling under Ch. No. 32 of first schedule to the Central Excise Tariff
Act, 1985. The appellant was not observing the Rule 12 of the Central Excise
Rules, 2002 and filed the monthly ER-1 returns for the month of April 2012 on
16.06.2012 and for the months from May-2012 to August-2013 on 19.09.2013
and failed to file returns within ten days after the close of the month to which the
return relates. Hence, SCN was issued for penal action under Section 27 of
the Central Excise Rules, 2002. In the impugned order the original authority
imposed total penalty of Rs. 85000/- under Section 27 of the Central Excise
Rules, 2002. Aggrieved of the same, the appellant filed this Appeal.

3. Inthe grounds of appeal the appellant mainly suomitted that.:

(a) ER-1 returns for the period April 2012 to August 2013 have been filed
subsequently and it is not disputed by the Department in the SCN itself.
Therefore, the penalty is not imposable. '

(b) The required details have been furnished properly in the prescribed returns
and. there is no allegation that the said return is not filed with an intention to
avoid necessary information to the department. Therefore, the penalty is not

imposable.

(c) The appellant’s unit is located in remote area and nobody has given
guidelines with regards to filing of the said return. Therefore, in absence of any
awareness of formality in Central Excise Law, penalty is unwanted.

(d) It is a procedural lapse and may be condoned being first time.

4, Further, They have contended that as per rule 27 of Central Excise Rules
2002, the appellant is liable to a penalty which may be extended to five
thousand rupees only and requested relief citing the case law of Anil Products
Ltd. Vs CCE, Ahmedabad [2011(274) E.L.T.431, CESTAT-Ahmd.] and O--A No-.
AHM-EXCUS-003-APP-004 to 005-14-15 of the Commissioner(Appeal-ill) Central
Excise Ahmedabad. |

5. Personal hearing was conducted on 20.07.2017. Sri Naimesh K. Oza
Advocate authorised representative, appeared before me and reiterated the
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, 5,000/"— (Rupees Five Thousands only). in respect of each cont
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contents of appeal memorandum. He also submitted a copy of case law in r/o Anil
Products Ltd. Vs CCE, Ahmedabad [2Q11(274) E.L.T.431, CESTAT-Ahmd.].

6. | have carefully gone through the records of the case and-the submissions
given in the grounds of appeal and - citation referred in the appeal. The question
to be".decided by me is what is the maximum penalty which can be imposed
under Section 27 of the Central Excise Rules, 2002.

7. | find that the appellént was :feciuired to file monthly return electronically
(in prescribed Form ER-1) under the Rule 12 of the Central Excise Rules, 2002

~ within ten days after the close of the month to which the return relates. But the

appellant has late filed all the ER—l’f’returns for the period April 2012 to August-
2013 gbnse’cutiv_ely, which shows that the appellant was 1egligent and habitual
late filer of Central Excise returns. If they had any diffitulty regarding filing of the
return, they could have approached the jurisdictional authority. | find that they
did not approach jurisdictional authority for guidance in the matter. Further, the
appellant has pleaded that it is a procedural lapse. It is apparent that they have

" filled the returns subsequently on 16.06.2012 and 19.09.2C13. Had the appellant

been serious about their mandatory obligation to file the said returns they could
have filed the return on time even after first late filing of return on 16.06.2012.
Therefore, it cannot be said that it was a procedural lapse. The discussion above
shows that they have contravened the provision of' Rule 12 of the Central Excise
Rules, 2002 and liable for penalty under Section 27 of the Central Excise Rules,

8. Further, the appellant hasféquested relief citing the case law of Anil
Products Ltd. Vs CCE, Ahmedabad [2011(274) E.L.T.431, CESTAT-Ahmd.] and O-I-

A No-AHM-EXCUS-003-APP-004 to;. 005-14-15 of the Coramissioner(Appeal-Ill)

Central Excise Ahmedabad. | have gone through the dase law and the O-F-A. The
relevant extract of the judgement in the case law cited above is reproduced

helow:

“3  AS is seen, the ap;;ellaij_e authority, aftér rightly observing on the
interpretation of the provisions of Rule 27, has proceéded tc impose penalty of Rs.
4 ravention. On the other
tention is that the Rule 27 refers to - A breach of these rules
shall. .i.e. the Rules, which is a plural term and not Rule. _Ids such, contravention of any
number of rules would invite penal action under Rule 27-to the extent of Rs. 5,000/ -
(Rupees Five Thousands only). I'fin_d_jfavour with the above contention of the Id.
Advocate. Admittedly, reference Lllvdé}',Ru/e 27-s to the terms Rules and not Rule. As
such, separate penalty of Rs. 5,000/-”(Rupees Five Thouscnds anly) cannot be f/nposed
for coritravention of each and every;a_f_ﬁule. As long as there is only one Show Cause
Notice invoking Rule 27, maximum pf’e:’na/ty to the extent of Rs. 5,000/ - (Rupees Five
Thousands only) is imposable. Acco}%lingly, | reduce the penzlty frqm Rs. 15,000/ -

(Rupees Fifteen Thousands only)” )
L ‘ .

hand, the appellants con

-




9. The appellant have re}':'",;‘d on the CESTAT dacision in the case of Anil
Products Ltd. Vs CCE, Ahmedé" "]ad supra. However | find that this order of the
Tribunal has not appreuated th ‘exact legal p05|t|on as contained in Rule 27, ibid.
This rule starts with the wordsll"A breach of these rules shall.....”; it means that a
single breach of these rules(or rule) will invite a penalty of upto "Rs. 5000/-. In
Tribunal’s order the emphasis has been applied on the word “these rules”, while
overlooking the first two words “A breach”. It simply means that every single

breach (mentioned in Rule 27 a§ “A breach... ”) of these rules( violation of one or
more than one rules) will |nv1te a penalty of upto Rs. 5000/- meaning thereby a
single breach of one or mor __.'tules will invite a.penalty of upto Rs. 5000/-. But
more than single breach (A breach) will certainly not invite a penalty of only (upto
Rs. 5000/-). Therefore, | find that the Hon’ble Trlbunal’s interpretation of rule 27

is not proper and hence can’ 't be followed.

l;i

10. In view of my above fua}dmgs the appeal flled by the appellant stands @

i 1‘

rejected and the impugned or' gris upheld. i,
i i

11. Hcﬁaamlamaslaﬁ‘rméqnﬁﬁaﬂﬁmmﬂ?ﬁaﬂa?ﬁﬁmm%
11. The appeal filed by the appellant stands dlsposed off in above terms.
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CENTRAL FACISE & SERVICE TAX, A |
B.Y SPEED POST TO: .

M/s Huzlem Dyechem Inductrles B S
242, M K. Compound, Chipa I(Lll,\
* Nr. Prabhu Ice Factory, Damllmda, Ahmedabad.
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Copy to: - i
(1)  The Chief Commissioner"fCentral Tax, Ahmédabad Zone,
(2) The Comm155|oner, Centlal Tax, Ahmedabad South.
(3) The Assistant Commlssmnel, Central Tax DIVlSDn -1V, Ahmedabad South.
(4) The Asstt. Commlssmner(System), Central Tax HQ, Ahmedabad

(for uploading the OIA on websn:e) ¥
(5) Guard file e L
(6) P.A. file.




