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~ 3"J-lT ~ 3lTpffi" (3rcfrc;r) ID'{"[ tflfur
Passed by Shri. Uma Shanker, Commissioner (Appeals)

Superintendent ,Div-IV,~ <IR", Ahmedabad-I ID'IT uITT1 ~ 3ITW ~ 5/superintendent/AR­
I/Div-1VI2016-17 R2ii: 22/12/2016 gfra

Arising out of Order-in-Original No. 5/superintendent/AR-I/Div-IV/2016-17~: 22/12/2016
issued by Superintendent ,Div-IV, Ahmedabad-1. ··

374aaaf an Ira vi , Name & Address of the Appellant/ Respondent

M/s Hlizlem Dyechem Industries
. Ahmedabad
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al{ arf za 3rat am?gr a arits arr mar & at ae sa an? a uf zenfenf f) aa nTer If@rat at
3rcfrc;r m :fR!a-Tur 3rdWgd aar &1

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

'Irr@ m<l>R cr,r :fR!a-Tur 31NG',
Revision application to Government of India :

(1) it snaa zyca 3rf@er, 1994 "1lfr '<lRT 3lITTf .flit G@f(/ 71"-q 1=Jfl1ffi cf; <IR "fj ~ elm <ITT ~-'<lRT cfi Q'~~

a sirfr y=terr smear arjh fr, rd want, fr +iazu , zlua R@ma, a)of ifra, ta la raa, i f, n{ Rec#t
: 110001 qt al uft aReg
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of :he following case, governed by first
proviso to sub-section (1) of Section-35 ibid : . :

(ii) <lft i:rrc;r "1lfr etf km i wra ft zf cr,m:lfR it fcITTft ~ m 3RI cr,m:lfR 1'i a fa8l 3rwrIr am
quern im urk <g mi , z fh4 rue zr+er 'tfIB a R0Rt arum ii a f4fl wsrIR i z) ma at ,far #
hr g{ sh
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.

(7f) <lft ~ cr,r 1J11Wf fcITT/ f.l-;,r 'lfffff cfi ~ (~ <IT "¥R <ITT) f.mm fcl;-lrr 7f<IT 1'fIB" "ITT I
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(a) la a ff g, znv ii Riff m u zn ma a faff i sum zycn al me u 3nal
zyea a Rdmrr i:i -:rrr and are fa#ii, I ~~ i'i Fl"l!ftm, i 1
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(b) In case of rebate of duty of excise on goods exported to any country or territory outside

India of on excisable material used in th.e manufacture of the goods which are exported
to any country or territory outside India.

(Tf) ~ ~ <ITT TTTfR fcoc/ ftr;:rr ld are (iura zu [zr ) fufa fur rzu ma sh

(c) In case of goods exported outside India export to Nepa or Bhutan, without payment of
duty.

3ifUna at saran zyen yrar fg uit sq@l Re ma n{ & at h an?r sit ga err vi
fr gaff@as 31gr, 3r@la tr uRa al a u qr a4Tafat 3rf@fu (i.2) 1998 II 109 TI
~ fcoc/ ~ "ITT I

(d) Credit of any duty allowed to _be utilized towards payment· of excise duty on final·
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner· (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998\

' .

(1) tu sqre zgea (or8G) [zmla),"2oo1 fzm o # sifa fffe Tua in g-s at qRzii a,
)fa an?IR am?r )fa fa#aft mr # ft per--arr? i nft 3rrr #l at-al ,Rai # rer
'3"fm! 3Jlclci,'f fclR1T 'GfTrlT • I ~ 'f!TQ.T -mim ~- <ITT ~ cB 3F.1'@ l'.ITTT 35-~ °i:i frm[fm i:fi'r <B TTTfR
m ~ m 'f!TQ.1' tt3ITT-6 ~ ~ >ffu 1-j) 'ITT-11 •1

0

The above application shall be made in duplicate in Form No. EA-8 as specified under•
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) ~ 3Jlclci,'f m 'f!Tf!l u11TT vier m V arr Ta I '3x-l"fl cJTTJ ITT m ~ 200/- m 1.f@R cn°I ~
3ITT \f['ITT x-ic,,r.=fa ga alg a vntg) it 10001 - #1 #tu qrar= al Grg1

The revision application shall be accompanied by a fee of Rs.200/- where the amount. . Q
involved is Rupees One Lac or' less and Rs.1,000/- where the amount involved is more · --
than Rupees One Lac. · ·

val zycn, a€tu snaa gyca vi tarn 37flu nrzuf@raw # ,fa 3rfa­
AppeaI to Custom, Excise, & Service Tax Appellate Tribunal.

(1) trnaa zyca 3rf@fu, 1044 at nr 3s-4/as-z a ainfa­

LJnder Section 35B/ 35E of CEA, 1944 an appeal lies to :-

affaw qcaria viafe wRt mm ft zycn, #a€tu snrza zre hara ar4tar mzn@ravr 6
fcriI't'f 1.ll·facm ~~ -;:/_ 3. 3ITT. <B. gm, { fecal nst vi

(a) the special bench of Custom, Excise & Service Tax A::ipellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied. against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac; 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zaf zmta{a sn?vii tr rar @hr ? at rt pa 3itag # fry #h ml grr fa
ir fur urr aft ga a # @ta g; ft fa frat udt a aa a fu zenRenf arqltq
nzn@rans at va 3r4la zn tral at va 3m4a fhzur mar & .
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

0

-0

(4)

(5)

(6)

Ira1au zyen 3rf@rm 197o zum ii)fer ala--1 a siaffefffa fag 3rr 3ad am)ea u
Te or?zr zrenRenf Rvfzua If@erart a 3mar a r@a l va TR 1:!x 6.6.so ht a1.1r11au yen
fea car ±ht af@gt

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

<a 3it if@era mm#i at fisw aa an fuii at 3it 'lfl an 3naff fur unra ? it flat grca,
ata urea zye vi hara arflat nrn@raw (aruffaf@en) Ru, 1gs2 [fa?

' .
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Prccedure) Rules, 1982. ·

fr zyca, tu wnaa zyea gi arm ar4al4tu =Inf@raw (frez), a u an4lat # mra
cfic'T&rair (Demand) yd is (Penalty) pl 1o% qa sum st sear ? 1zi, 3@aarr qa am ro

~.~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

#scar3Trz era 3ittaraa 3iriia, nf@a gar "a4car#+in"Du ty Deman c1ed) ­
( i) (Section) isDhara fea/faufii;
(ii) ft;rmorc;rc:r~~~ufii;
(iii) hr4z 3fez fr+it 4fr 6 a a<aer uf@.

' '·
For· an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre­
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken

. . (iii) amount payable under Rule 6 of the Cenvat Credit Rules.
gr 3r2er a vfr 34l 7frawr amar ssi eyes 3rzrar eras u au far@a gt at air fa v area ah
10% 3ra1arc r 3it szi ha avg faaff&a gt ;a avg h 10% 3rare r Rt sr aft ]

3 3

In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute."



4

ORDER IN APPEAL

V2(32)(108)/4HM-I/2016-17

1. This appeal was filed by M/s Huzlem Dyechem Industries, 242, M. K.
Compound, Chipa Kui, Nr. Prabhu Ice Factory, Danilimda, Ahmedabad (hereinafter
referred to as appellant) , against Order-in-Original No. 5/Superintendent/AR­
I/Div-IV/2016-17 dt. 22.12.2016 passed by the Superintendent of Central Excise,
Range-I, Division-IV, 5" Floor, Central Excise Bhavan, Nr. Polytechnic, Office
Ambavadi, Ahmedabad-15 (herein after referred to as respondent).

2. The appellant is engaged in manufacturing of excisable goods viz. Synthetic
Organic Dyes falling under Ch. No. 32 of first schedule to the Central Excise Tariff
Act, 1985. The appellant was not observing the Rule 12 of the Central Excise
Rules, 2002 and filed the monthly ER-1 returns for the month of April 2012 on
16.06.2012 and for the months from May-2012 to August-2013 on 19.09.2013
and failed to file returns within ten days after the close of the month to which the
return relates. Hence, SCN was issued for penal action under Section 27 of
the Central Excise Rules, 2002. In the impugned order the original authority
imposed total penalty of Rs. 85000/- under Section 27 of the Central Excise

Rules, 2002. Aggrieved of the same, the appellant filed this Appeal.

3. In the grounds of appeal the appellant mainly suomitted that:

(a) ER-1 returns for the period April 2012 to August 2013 have been filed
subsequently and it is not disputed by the Department in the SCN itself.

Therefore, the penalty is not imposable.

(b) The required details have been furnished properly in the prescribed returns
and. there is no allegation that the said return is not filed with an intention to
avoid necessary information to the department. Therefore, the penalty is not

imposable.

(c) The appellant's unit is located in remote area and nobody has given
guidelines with regards to filing of the said return. Therefore, in absence of any
awareness of formality in Central Excise Law, penalty is unwanted.

(cl) It is a procedural lapse and may be condoned being first time.

4. Further, They have contended that as per rule 27 of Central Excise Rules
2002, the appellant is liable to a penalty which may be extended to five
thousand rupees only and requested relief citing the case law of Anil Products
Ltd. Vs CCE, Ahmedabad [2011(274) E.L.T.431, CESTAT-Ahmd.] and O-1-A No­
AHM-EXCUS-003-APP-004 to 005-14-15 of the Commissioner(Appeal-III) Central

Excise Ahmedabad.

5. Personal hearing was conducted on 20.07.2017. Sri Naimesh K. Oza
Advocate authorised representative, appeared before me and reiterated the

f
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V2(32)(108)/4HM-1/2016-17

contents of appeal memorandum. He also submitted a copy of case law in r/o Anil
Products Ltd. Vs CCE, Ahmedabad [2011(274) E.L.T.431, CES--:-AT-Ahmd.].

6. I have carefully gone through the records of the case and·the submissions
given in the grounds of appeal and citation referred in the appeal. The question
to be .decided by me is what is the maximum penalty which can be imposed

under Section 27 of the Central Excise Rules, 2002.

0

7. I find that the appellant was required to file monthly return electronically
(in prescribed Form ER-1) under the Rule 12 of the Central Excise Rules, 2002

. within ten days after the close of the month to which the return relates. But the
appellant has late filed all ·the ER-f\eturns for the period April 2012 to August -
2013 consecutively, which shows that the appellant was 1egligent and habitual
late filer of Central Excise returns. If they had any difficulty regarding filing of the
return, they could have approached the jurisdictional authority. I find that they
did not approach jurisdictional authority for guidance in the matter. Further, the

appellant has pleaded that it is a procedural lapse. It is apparent that they have
filled the returns subsequently on 16.06.2_012 and 19.09.2C13. Had the appellant
been serious about their mandatory obligation to file the said returns they could
have filed the return on time even after first late filing of return on 16.06.2012.
Therefore, it cannot be said that it was a procedural lapse. The discussion above
shows that they have contravened the provision of Rule 12 of the Central Excise
Rules, 2002 and liable for penalty under Section 27 of the Central .Excise Rules,

2002.

0

·
8. Further, the appellant has· fequested relief citing the case law of Anil
Products Ltd. Vs CCE, Ahmedabad [2011(274) E.L.T.431, CESTAT-Ahmd.] and O-1
A No-AHM-EXCUS-003-APP-004 to,,005-14-15 of the Coramissioner(Appeal-Ill)

Central Excise Ahmedabad. I have gone through the case law and tbe 0-r-A. The
relevant extract of the judgement in the case law cited above is reproduc_ed

below:

t
(Rupees Fifteen Thousands only)"

3. AS is seen, the appellate authority, after rightly observing on the
interpretation of the provisions of Rule 27, has proceeded to impose penalty of Rs.
5,000/'- (Rupees Five Thousands only). in respect of each contravention. On the other
hand, the appellants contention is that the Rule 27 refers to - A breach of these rules
shall . .i.e. the Rules, which is a plural term and not Rule. 'As such, contravention of any
number of rules would invite penal action under Rule 27to the extent of Rs. 5,000/­
(Rupees Five Thousands only). 1 findfavour with the, above contention of the Id.
Advocate. Admittedly, reference under. Rule 27 is to the terms Rules and not Rufe; As
such, separate penalty of Rs. 5,000/- (Rupees Five Thousands only) cannot be imposed
for contravention of each and every;Rule. As long as there is only one Show Cause··Notice invoking Rule 27, maximum penalty to the extent of Rs. 5,000/ - (Rupees Five
Thousands only) is imposable. Accordingly, I reduce the penalty from Rs. 15,000/­

c;JJ_



V2(32)(108)/AHM-1/2016-17

9. The appellant have r . on the CESTAT decision in the case of Anil
Products Ltd. Vs CCE, Ahmed,~:.. d, supra. Howe:ver I find that this order of the
Tribunal has not appreciated if#$/ exact legal position as contained in Rule 27, ibid.
This rule starts with the words.:i'.~1A breach of these rules shall. .... "; it means that a
single breach of these rules(o~;!rule) will invite a penalty of upto Rs. 5000/-. In
Tribunal's order the emphasis has been applied on the word "these rules", while
overlooking the first two words "A breach". It simply means that every single
breach (mentioned in Rule 27 -~!~ "A breach ...") of these rules( violation of one or
more than one rules) will invite a penalty of upto Rs. 5000/- meaning thereby a-~ . .

single breach of one or more-1:f
1
Ltles will invite a penalty of upto Rs. 5000/-. But

more than single breach (A bre~~ch) will certainly not invite a penalty of only (upto
. . ;t.t!,:.~ . . .

Hs. 5000/-). Therefore, I find that the Hon'ble Tribunal's interpretation· of rule 27

is not proper and hence can't bS followed.
. Ji .

10. In view of my above {1~:~ings, the appeal filed by the appellant stands
a f» .

rejected and the impugned orlkj is upheld.
.2»A#

11. 341mi rt a fr a&is$rh a fart 3aimatfan srar l4.%, ·-· a:ft•_:J!J· . ' .11. The appeal filed by the·::a[Jpellant stands di?posed off in above terms ../ 'f1 l',

a

Copy to:
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(1) The Chief Commissione1-/Central Tax, Ahmedabad Zone.

(2) The Commissioner, Central .Tax, Ahmedabad South.

(3) The Assistant Commissioner, Central Tax Division-IV, Ahmedabad South.

(4) The Asstt. Commissioner(System), CentralTax HQ, Ahmedabad..a"?Ee "
:,·

(6) P.A. file. ·:


